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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

EPA Docket No.
RCRA-HQG-2016- _

IN THE MATTER OF;

Proceeding Under Section 3008(a) of the
Resource Conservation and Recovery Act,
42 U5.C. § 6928(a)

Whole Foods Market Group, Inc.,

Whole Foods Market California, Ine.,

Mrs. Gooeh’s Food Markets, Inc.,

Whole Foods Market Pacific Northwest, Inc.,
Whole Foods Market Rocky Mountain/
Southwest, L.P., and

Whole Foods Market Services, Inc..

o e e o gt o ot e "o e

RESPONDENTS.

CONSENT AGREEMENT AND FINAL ORDER

Complainant, United Staies Environmental Protection Agency (“EPA™Y, and Whole
Foods Market Group, Inc., Whele Foods Market California, Inc., Mrs. Gooch’s Food Markets,
inc., Whole Foods Market Pacific Northwest, Inc., Whole Foods Market Rocky
Mountain/Southwest, L.P., and Whole Foods Market Services, Inc. (collectively the
“Respondents™ or “Whele Foods Market™), herchy agree to resolve this matter through the
issuance of this Consent Agreement and Final Order ( “CAFO") before taking testimony and
without adjudication of any issues of fact or law herein,

L. NATURE OF THE ACTION

1. This is a civil administrative action initiated under Section 3008{a) of the Solid Waste
DPisposal Act, as amended by the Resource Conservation Recovery Act of 1976 and the
Hazardous and Solid Waste Amendments of 1984 (collectively “RCRA™), 42 11.8.C. § 6928(a)
and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil

Penalties and the Revocation/Termination or Suspension of Permits (“Consolidated Rules™), 40
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C.F.R. Part 22 (20116). This action orders injunctive relief and civil penalties pursuant to Section
3008(a) of RCRA, 42 US.C, § 6928(a).

2. The Consolidated Rules provide that where the parties agree to settlement of onc or
more causes of action before the filing of a complaint, a proceeding may be simultancously
commenced and concluded by the issuance of a CAF 0. 40 CFR. §§22.13(b) and 22.18(b) 2

3. Complainant and Respondents have conferred for the purposes of settlement pursuant
o 40 CLFR. § 22.18, and desire to settle this action. k(;cordmgi}, before any testimony has been
taken upon the pleadings and without any admission of violation Gr"éi‘ii‘}uglicati(m of any issue of
fact or Jaw. and in accordance with 40 C.F.R. § 22.13(b), Complainant and Respondents have
agreed 1o the execution of this CAFO, R?spmdﬁ:nls hereby agree to comply with the terms of
this CAFO.

1L THE PARTIES

Civil Enforcement, Office of Enforcement and Compliance Assurance, is authorized, by lawiul
delegation, to initiate and settle civil administrative actions brought pursuant to Section 3008(xn)

of RCRA, 42 U.S.C. § 6928(a).

North Atlantic, Mid-Atlantic, Florida, South, and Midwest. These stores are identified in
Appendix A(l} of this CAFO.

6. Respondent Whole Foods California, Inc. is a California corporation that owns and
operates Whole Foods Market Stores in Northern California and Northern Nevada, These stores

are identified in Appendix A(I1) of this CAFO.

o]
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7. Respondent Mrs. Gooch's Food Markets, Inc. is a California corporation that owns
and operates Whole Foods Market Stores in Southerm California, Arizona, Southern Nevada, and
Hawail. These stores are identified in Appendix A(TH) of this CAFO.,

8. Respondent Whole Foods Market Pacific Northwest, Inc. is a Delaware corporation
that owns and operates Whole Foods Market Stores in the Pacific Northwest, These stores are
identified in Appendix A(IV) of this CAFO,

9. Respondent Whole Foods Market Rocky hf‘iaunminfi;outhwesig L.P. 15 g Texas limited

partnership that owns and operates Whole Foods Market Stores in the Southwest and Rocky

Mountain regions of the United States. These Sﬁt,t)i"és are identified .in.}?;ppmdix A(V) of this
CAFO.!

1o, Respondent Whole Foods Market Services,!ﬁg. is a Delaware corporation that
provides, inter alia, overall policy direction fur,v and legal, {inancial z'mc? administrative support

to, all of the Whole Foods Mml»..et fmt;t;u zdcmzmd in amﬁ,mph&, 3 through 9 of this CAFO.

Whole Foods Mm&ut Services, im, | is entering mfe this CAFO for the limited purpose of
guaranteeing vthe payment obiigatif)nﬁ of Whole Foods Market, providing financial assurance and
other support for impim%&é&;imx of the requirements of this CAFO at all Whole Foods Market
Stores.
III PRELIMINARY STATEMENTS
Il The terms of tlﬁ.ié:itffﬁ_lé’(} constitute a full and final settiement between the parties
for all claims for civil penalties and i imjunctive relief pursuant to Section 3008(a) of RCRA, 42

UL.8.C. § 6928(a) for the alleged violations of RCRA specified in Section VIIT of this CAFO.

' Respondent Whole Foods Market Rocky Mountain/Southwest, L.P, owns and operates Whole Foods Market Stores
tocated in Texas, Oklahoma, Arkansas, and New Mexico. Whole Foad Company, Inc. owns and operates Whole
Foods Market Stores in Louisiana, The stores located i these states are subject 1o CAFOs entered into by United
States Environmental Protection, Region 6 and Whole Foods Market Recky Mowntain/Southwest, L.P. and Whale
Food Company, Ing. See USEPA Docket Nos, RCRA-06-2016-0504 through 0908
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Except as provided in pavagraph __, compliance with this CAFO shall not be a defense to any
other action arising out of Whole Foods Market's future conduct and commenced pursuant to
federal, state, and local environmental laws and it 13 the responsibility of Respondents to comply
with all applicable provisions of RCRA and any other federal, state, or local laws and
regulations. Nothing in this CAFO is intended to nor shall be construed to operate in any way o
resolve any criminal lability of the Respondents. |

12, Respondents agree to pay the civil pm’nﬂiiéé spééiiﬁed in Section X as full and
final settlement for all civil claims specified in thi$ éfé.’i"‘(l 40 QIR § 22.18(b)(2)

13.  Respondents agree to fully impléz{iem the Supplemental Environmental Projeci(s)
set forth in Section X1 of this CAFO.

14, The Parties to this CAI?’O«SI%& br.,ar their cﬁ%&m costs and attorneys” fees in the

action resolved by this CAFO.

V. JURISDICTION AND WAIVER OF RIGHT TO HEARING

{5, This CAFO'is entered into pursumt to Section 3008(a) of RCRA, 42 US.C§

6928(a) and the Consolidated Rﬁ:}és, 40 (fRPmL 2.

16, Pursuant m ‘S’&(}{iv@ﬁ 3':{}66(13} of RORA. 42 U.8.C. § 6926(b), the Administrator of
the EPA mag authorua a state idadminister the RCRA hazardous waste program in lieu of the
federal program, when the Adnziﬁién:mm finds that the state program meets cerlain conditions.
Any violation of r@:guiatiéﬁéi fﬁrbzlw_x.nlgztied pursuant to Subtitle C of RCRA (sections 3001-3024
of RCRA, 42 U.S.C. §§ 6921-6939g) or of any state provision authorized pursuant to Section
3006(b) of RCRA, 42 U.S.C. § 6926(b). constitutes a violation of RCRA, subject to the

assessment of civil penalties and issuance of compliance orders as provided by Section 3008 of

RCRA, 42 U.S.C. § 6928.
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7. Each of the Affected States and Territories described herein, with the exception of
lowa,” are authorized pursuant to Section 3006(b) of RCRA, 42 U.S.C. § 6926, to administer the
base RCRA hazardous waste program {requirements imposed by the Solid Waste Disposal Act
prior to the Hazardous and Solid Waste Amendments of 1984) in Heu of the federal
government’s program. Not all the Affected States and Territories deseribed herein, are
authorized to administer the Universal Waste regulations at 40.C.F.R, Part 273.

18, The violations of RCRA described herein are alleged to have oceurred in all
Affected States and Territories and this compliance :agréémem covers Whole Foods Market’s
Stores in all Affected States and Territories, so citations to federal RCRA regulations are used
for the parties’ convenience. Respondents agree that the terms of this compliance agreement
govern their actions but that States ma}%v impose requirenﬁéxé}f?g broader in scope than the federal
regulations and this CAFO, | |

19, Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a) the Administrator
may issue an order asses&‘;img a civil penalty for any past or current violation and require
compliance immediately nrwztbm a specified ts‘mevﬁfériad.

Eﬁ. ~ Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), EPA may enforce

RCRA.
21. Section 3006 of RCRA, 42 U.S.C. § 6926, as amended, provides, inter alia, that
authorized state hazardous waste programs are carried out under Subtitle C of RCRA. Theretore,

a violation of any requirement of law under an authorized state hazardaus waste program is a

violation of a requirement of Subtitle C of RCRA,

* The State of Alaska is the only other state not authorized to administer the base RCRA hazardous waste program.
As of the effective date of this CAPQ, there are no Whole Faods Market Stores located in Alaska. Thus, Alasks is
not an Affected Stare.
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22. Pursuant to Section 3008(a)(2) of RCRA, 42 US.C§ 6928(a)2), notice of the
commencement of this action has been given to all Affected States and Territories.

23, For the purposes of this CAFO, Respondents admit the jurisdictional allegations
set forth in this consent agreement; however, the Respondents neither admit nor deny the specific
factual allegations and legal conclusions contained in this CAFO. 40 CF.R. § 22.18(b)(2).

24, The Respondents waive any right they may have to contest the allegations in this
CAFO, any right to appeal the proposed Final Order set forth lmrg:in, and waive all defenses

which have been raised or could have been raised 1o the claims set forth in the CAFO.

25.  The Respondents waive thetr righttto challenge the validity of this CAFO and the

cettlement of the matters addressed in this CAFO based on any issue related to the Paperwork

Reduction Act, 44 ULS.C. § 3501 er seq.

26, The Respondents waive any right they may have pursuant to 40 CFR. §22.8 10

be present during any:;'discuséitms, with, or o be served with and reply to, any memorandum of

communication addrésééﬁlw EPA. mﬁuala where the purpose of such discussion, memorandum
or communication is to persuade such official to dc,u,pt and issue this CAFO so long as the EPA
officials provide the Respondents with notice aﬁd_, if written, a copy of such memorandum or
communication from any tl’aird:::part}t
V. PARTIES BOUND

27.  This C‘AP’O applies to and is binding upon the Complainant and the Respondents.
Suecessors and assigns of any of the Respondents are also bound if they are owned, in whole or
part, directly or indirectly, by one or more of the Respondents. Nothing in the previous sentence
shall adversely affect any right of EPA under applicable law to assert successor or assignee
{iability against a Respondents™ successor or assignee, even if not owned in whole or in part,

directly or indirectly, by one of the Respondents,

6
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28, Each Party certifies that at least one of its undersigned representatives is fully
authorized by the Party whom he or she represents to enter into the terms and conditions of the
CAFO, to execute it on behalf of that Party, and to legally bind the Party on whose behalf he or
she signs this CAFO.
V1. DEFINITIONS

29, Unless otherwise expressly provided herein, terms used in the CAFO that are

defined in RCRA, 42 U.S.C. §§ 6901 e7 seq. or in rf:guiatém}svfp;qmulgated under RCRA, 40
C.F.R. Parts 260-279, or in a state’s authorized ha;e:gmim:ss waste program, shall have the same
meaning in this CAFO as such term has under RCR.A or under federal or applicable authorized
state regulations. In the case of a conflict betw@énvfmﬁverai anﬁfsﬁate d%’:&‘-ﬁliii’iwr“lt‘;, federal
definitions shall control. Whenever terms defined below are used in this CAFO, such definitions
shall apply:
a. “Affected State and Territory” means nsmw or territory ;i’the United $States in which
a Whole Foods Market Store is located as identified in Appendix A of this CAFO.
C}kiahﬁmﬁl Texas, Louisiana, New Mcxicq, and Arkansas are not Affected States for
purposes of thzs‘ CAFO, b
b. “Buginess Day™ méaﬂtg any day other than Saturday, Sunday, or a federal or legal
holiday.
C. ”Cmditiméli‘}f Lx mpt Small Quantity Generator” means a facility that generates less
than 100 kg of hazardous waste in a calendar month,
d. “Confidential Business Information™ or “CBI" shall have the same definition as in 40
C.FR.§§ 2.201-2.406,
¢. “Consent Agreement and Final Order” or “CAFO™ shall mean this Consent

Agreement and attached Final Order and all Appendices hereto. In the event of
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conflict between this Consent Agreement and any Appendix, this Consent Agreement
shall control.

£ “Consumer Products” shall mean any merchandise sold by Respondents at Whole
Foods Market Stores, and if being discarded, may have o be managed as RCRA
hazardous waste.

g “Day” means a calendar day unless expressly stated to be a business day. In

computing any period of time under this C XFO w%mc the last day would fall on a

Saturday, Sunday, or federal or Affected ‘mtatg and lum w ~holiday, the period shall
run unti! the close of business thhe”ﬁi:xt business day.

h. “BEffective Date” is defined in Section XVII Qﬁ;hié CAFO.

i, “EPA” means the United Qtdtw Envé‘.l;g'{;m';emml vit"‘mtectim} Agency.

j. “Large Quaniity {Ememmr“ mt.,&m a f’zin:ili;yvthat generates 1000 kg or more of
hazardous waste in a calendar mbﬂtk

k. “Not;f\ and "‘xubmat aml mhcr ferms myuiwm an obligation to transmit or

wnmwmwtc dmumﬁ:ﬂts dﬂd mimmaﬁmn mean to deliver in person. send via
electronic mail, deposit in the U.S. mail or dispatch by express courier so that such
t.réﬁsn'lissimx or wﬁ;ﬁlmzicmion :arri'v‘as 1o the designated recipient by close of
business on the day required by this CAFO. 1f that required day is not a business day
then the deliv crv dcpmu or dispatch shall be made by the close of business s the next
business day.

1. “Paragraph”™ shall mean a p@ﬁi@n of this CAFO ideatified by an arabic numeral and,
in some cases, an associated lower case letter.

m. “Parties” shall mean Complainant and all Respondents,
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I

Qn

“"RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 ¢
seq.

“Respondents™ mean the entities described in Paragraphs 5 through 10 of this CAFO,
or one or more such Respondent(s) as applicable.

“Retail Associate™ means a Whole Foods Market Store employee, including store
leadership and team members.

“Section” shall mean a portion of this CAFO identified by a roman numeral.
“small Quantity Generator” means aiﬁ‘;ﬁéiiit}-’ who gcnet&tcs more than 100 kg and
less than 1000 kg of hazardous waste in a calendar month,

“Small Quantity Handler of Universal Waste” means a universal waste handler who
does not accumulate S,D{}{}Ekiiagrams or more of universal waste (e.g., batteries,
mercury-containing equipment, or lamps, calculated collectivel ¥iatany time,
“Solid Waste™ means any discarded material that is not excluded by 40 C.F.R. §

261.4(a) or that is not excluded by variance granted under §§ 260.30 and 260.31. For

Iy

‘purposes of this CAFC. discarded matertal means all Consumer Products under

Respondents’ control that cannot be sold at a Whole Foods Market Store or used by
Whole Foods .I‘\ftiarl{ét;. and for which Respondents do not have a contractual
agreement or general practice providing for the return of that material to the
manufacturer (readily confirmed by a written a greement with the manufacturer or
business records maintained by the Respondents documenting routine returns of the
material to the manufacturer), or the material otherwise cannot be donated, resold,
reused, or recyeled in a manner that does not canstitute discard pursuant to 40 C.F.R.
§ 261.2 or applicable state law, or which the donation, resale, reuse, or recyeling is

prohibited under other applicable federal or state Jaw.
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W “Stores.” “Facilities,” or “Whole Foods Market Stores™ mean Whole Foods Market
retail grocery stores, or any future Whole Foods Market retail grocery store
(including <365 by Whole Foods Market” stores), located in the United States
(including Puerto Rico and other 1.8, territories).
v, “United States” means the United States of America, and all of its departments,

agencies, and instrumentalitics.

w. “Universal Waste” means certain hazardous wastes that are subject to the universal
waste requirements of 40 C.F.R. Part 273, including fluorescent lamps.
%, “Universal Waste Handler™ includes a generator of universal waste.
VIl. STATUTORY AND REGU LATORY BACKGROUND
10, In 1976, Congress enacted RCRA, amending the Solid Waste Disposal Act 1o

regulate hazardous waste management. RCRA Subtitle C, 42 18,0, §§ 6921 ¢f seq.. empowers

i

EPA to identify and list hazardous wastes. Italso authorizes EPA to regulate hazardous waste

generators, transporters; and the owners and operators of hazardous waste treatment, storage, and

disposal facilities: EPA haégﬁfﬁﬁ%uigateiﬁi*‘tggaiatii;)zls to implement RCRA Subtitle C, which are
set forth at 40 C.F.R. Parts 260-279.

31, Pursuant o Section 3001 of RCRA, 42 US.C. § 6921, EPA promulgated
regulations to define what materials are “solid wastes,” and of these solid wastes, what wastes
Part 261.

32. Pursuant to 40 C.F.R, § 261.2, a “solid waste” is any discarded material that is not

ntherwise excluded by regulation or variance.

fad
s

Regulations governing the identification of hazardous wastes are found in 40

C.F.R. Part 261. These regulations contain two (2) categories of hazardous wastes, “listed” and

16
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“characteristic,” Those wastes that have been determined to be hazardous by definition have
been assigned certain identification numbers and are referred to as “listed wastes.”
“Characteristic hazardous wastes” are solid wastes that exhibit one or more of the following
characteristics: ignitability, reactivily, corrosivity or foxicity,

3. Section 3002 of RCRA, 42 US.C. § 6922, requires EPA to establish standards
applicable 1o generators of hazardous wastes. These S‘t‘audar;:is;gifﬂ. codified at 40 CF.R. Part 262
and include requirements for determining whether a waste is hazardous, managing waste in

ge areas, raining,

-

proper containers, labeling and dating coniainers, ingpecting waste stora
planning for emergencies, and procedures and-@{é#irezncnts related to shipping wastes off-site
for treatment, storage, or disposal.
VIII. FINDINGS GIPAL'I AND CONCLUSIONS OF LAW
A. PRELIMINARY ALLEGATIONS
33 Fach Respmﬂém is'a “person” as defined in Section 1{}{)4{1? 51of RCRA, 42

U.S.C. § 6903(15) and 40 C.F.R. § 260.10.

3600 'Thé}R&gpondmig, with theexception of Whole Foods Market Services, Inc., own
and operate the stores idéﬁtiﬁ&d iﬁ Appendix A of this CAFO. These stores are considered
“facilities” pursuant to 40 C.ER. § 260.10.

37. The Respondents sell Consumer Products, some of which may be considered solid
waste (when discarded), imeluding hazardous waste under federal or state law. Most of these
consumer products are sold to the public in the ordinary course of business, including, but not
limited to, nail polish remover, alcohol/liquor, drain cleaners, and vitamins/supplements.

)

38 ifthese Consumer Products are returned, expired, spilled or leaking orin a

i~

condition such that they cannot be used for their intended purpose, sold, or recyeled, some of

these consumer products may be considered hazardous waste under federal or state law due to:

11
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a. Characteristic of ignitability (D001) and corrosivity (DOU2); and
b, Characteristic of toxicity (D007, D010, D009, and DO11).

39, Collectively the Respondents own and aperate Whole Foods Market Stores in the
Affected States and Territories, of which, on a monthly basis, a very large majority may be
Conditionally Exempt Small Quantity Generators (“CESQG”) of hazardous waste, pursuant to
40 CFR. §261.5.

44, Between August 2014 and August 2015, EPA Region 6 investigated Respondent

Whole Foods Market Rocky Mountain/Southwest, 1.P.’s stores located in Texas, Oklahoma,

New Mexico and Arkansas and found that these stores contained custor

hazardous waste determination of its solid waste streams as required by 40 C.F.R. § 262.11(c).

- The investigation described in paragraph 39 of this CAFO also revealed that

i&espoddﬁﬁt Whele .Foc;&s Market Rocky M@untéinf'Samthwes;t, L.P. is a small quantity handler of
universal waste that failed to comply with one or more of the universal waste requirements set
forth in 40 C.F.R. §§273.13 through 273,16

43, As a result of the noncompliance described in paragraphs 41 and 42, Respondent
Whole Foods Market Rocky Mountain/Southwest, L.P. entered into four (4) CAFOs with Region
6. each CAFO covering the individual states in which Whole Foods Market Rocky
Mountain/Southwest, L.P. stores were located.

44, In September 2016, the Respondents approached EPA to valuntarily disclose

similar violations of RCRA at Whele Foods Market Stores located in siates and territories other
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than those covered by the CAFOs with Region 6. Respondents also expressed their desire to
establish comprehensive measures to remedy such violations through implementation of an
enhanced hazardous waste management program that includes an advanced electronic system for
the continuous management of returned, expired, spilled, or leaking Consumer Products required
to be handled as hazardous waste at Whole Foods Market Stores nationwide, FPA and
Respondents thereafter engaged in expedited discussions to reach the agreement contained herein

for an enhanced hazardous waste management system in all of its stores. This enhanced

hazardous waste management system Is designed to provide for the proper management of

hazardous wastes at all Whole Foods Market Si@lu&nd in many respects gmé;?gg}»@nd mere
compliance with environmental laws. This program is more fully described in Paragraphs __ of
this CAFQ and appendices | - D

43, The majority of the Respondents’ Whole Foods Market Stores covered by this

CAFO typically generate less than 100 kg of hazardous waste per month, and therefore, are

subject only to the RCRA regulatc}ry requirgme‘nm applicable to CESQGs at 40 C.FR. § 261.5.
However, priorto ___, Respondents did not systematically determine if Solid Wastes were
hazardous waste as required by 40 C.F.R. § 262.11 at these stores,

46. U ndgr the Raspom‘iéms’ enhanced hazardous waste management program
required by this CAF O :h:a.zar{iaus waste determinations will be made at all Whole Foods Market
Stores and hazardous wastes will be picked up by licensed hazardous waste haulers and
transported under a RCRA hazardous waste manifest to a hazardous waste treatment, storage, or
disposal facility. Respondents have already taken steps to implement their enhanced hazardous

wvaste management program, prior to the Effective Date of this CAFO.

a—
Lot
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47.  Respondents currently operate all Whole Foods Market Stores generally in
compliance with the Small Quantity Generator (“SQG”) requirements of 40 C.F.R. Part 262,
even if the facility does not generate more than 100 kg of hazardous waste per menth.
B. VIOLATIONS

Count 1: Failure to Make a Hazardous Waste Determination

48, Paragraphs 1 through 46 above are inmrpt)ramd':ﬁérein by reference as if they
were set forth in their entirety.

49,  Pursuant to 40 CF.R. § 262.11, a__pgrsaﬁ ﬁ’h(} genéﬁ"éﬁ%s a solid waste is required
1o determine if that waste is a hazardous wasle. | :‘:;

50, Solid waste is generated at Whole Foods Market Stores. From . uniil

the Respondents, before shipping Solid Wastes, failed to systematically or routinely make

hazardous waste determinations at theiv Whole Foods Market Stores.

AL Ry failing to daim ine whether the Solid Waste generated at W hole Foods

Market Stores was a hazardous waste, Respondents violated 40 C.F.R. § 262.11.

Count2:  Failureto Comply with the Universal Waste Requirements

52 Paragraphs T through 46 above are incorporated herein by reference as if they
were set forth in their entirety,

33. Pur§iint to 40 € ER § 273.10, a small quantity handler of universal waste must
comply with 40 C.F.R. §273.13 through 273.16.
54, From ____wmtil ____, Respondents fatled to systematically or routinely
comply with the requirements set forth in 40 C.F.R. § 273.13 through 273.16.

55, By failing to comply with the universal waste requirements at Whole Foods

Market Stores, Respondents violated 40 C.F.R.§273.13 through 273.16.

I¥., COMPLIANCE AGREEMENT

14
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Based on the foregoing Preliminary Statements, Findings of Fact and Conclusions of Law, the
Parties agree to the following:

56, Although a majority of Whole Foods Market Stores may qualify as CESQGs in
any given month (pursuant to 40 C.F.R. § 261.5), the enhanced hazardous waste management
program implemented by each Respondent at Whole Foods Market Stores, as referenced in
Paragraphs 39 through 63 of this CAFO, generally seeks to satisfy RCRA SQG requirements,
To the extent consumer products continue to be subject to R(fRA hazardous waste requirements

when discarded, Whole Foods Market agrees to: -

a.  As applicable {e.g., QG or Large Quantity Generator), each Respondent shall
ensure that all Whole Foods Market Stores have an EPA identification number,
pursuant to 40 C.F.R. § 262.12.

b. Atall Whele Foods Market Stores, the Resp@ndcms must properly segregate and

o

store all hazardous wastes for no more than 180 days (270 days if the waste must

be shipped more than 200 miles to a treatment, storage, or disposal facility) and

comply with ali other requirements applicable to SQGs at 40 C.F.R. § 26234,

¢ lach Respondent must properly package, label, mark, and placard all hazardous

waste shipments from Whole Foods Market Stores pursuant to 40 C,F R.§8

d. kach Respondent must comply with all manifest and related requirements for
hazardous wastes shipped from Whole Foods Market Stores pursuant to 40 C.F.R.
§8 262.20 - 262.27.

e. Each Respondent must use transporters that have an EPA identification number to

transport hazardous wastes from Whole Foods Market Stores.
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£ Fach Respondent must send all hazardous wastes generated at Whole Foods
Market Stores to treatment, storage, or disposal facilities that have an EPA

identification number.

Each Respondent must maintain required records and submit required reports

a2

pursuant to 40 C.F.R. §§ 262.40 - 262.44.
57, Ifatany time a Whole Foods Market Store generates 1000 kg or more of
hazardous waste in a calendar month or accumulates more than 6000 kg of hazardous waste on-

site, the relevant Respondent must comply with all Large Quantity Generalor requirements in 40

C.F.R. Part 262 with respect to that Whole Foo arket Store.
58. Each Respondent must comply with the standards for Small Quantity Handlers of
Liniversal Waste set forth in 40 CF.R. §§273.10 - 273.20 at all Whole Foods Stores.

59, Each Respondent must submit to EPA within sixty (60) days of the filing of this

CAFO a current list of all Consumer Products that each Respondent currently manages as

(“.RC'{{:}; v jazardous ltem List*f)‘ This list will b{, ﬁmrked as and considered Confidential
Business I.nfm‘mati(m pursuant to 40 C.F.R. Part 2.

60, Annual implementation progress reporting [ TBD]

61, Each Respondent must make hazardous waste determinations for all Solid
Wastes, pursuant to 40 C.FR. § 262.11. As a means of complying with this requirement and for
purposes of this CAFO only, the Respondents shall:

a. Implement regional hazardous waste determination guidance charts, as well as
State-specific charts {if necessary) 1o continuously monitor the management of

hazardous waste at Whole Foods Market Stores. These “Regional Hazardous

16
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Waste Determination Charts” and “State-specific Charts” are described and set
forth in Appendix B of this CAFO: and

b. Maintain a current database of all Consumer Products—at cach Store—ithat are
required to be managed as hazardous waste pursuant to this agreement. Thisg
current database must be made available to any EPA or State official conducting a
RCRA compliance inspection at that Store, This database shall be the same or
similar as the advanced electronic system handheld terminal-type system (or
equivalent) described in Pax‘agraph»ﬁgsof this CAFO and Appendix C.

62, As of the date of filing of this (&F(} Whole Foods Market has already taken

steps to improve its environmental compliance program 1o address the allegations in this CAFO

and to ensure compliance with all applicable environmental laws related to Whole Foods
Market's hazardous waste management. CGenerally, these steps inelude an improved or enhanced

hazardous waste management system at Whole Foods Market Stores, including, but not Himited

to, development of hazardous waste mana gement training programs for Whole Foods Market

Retail Associates, development of various Ex. 4 CBl standardized operating

procedures, and development and implementation of the Electronic Hazardous Waste
[dentification System. Specifically, Whole Foods Market agrees to the following programs that
have either been implemented or will be implemented in response to the allegations of the United

States:

a. Implementation of Electronic Hazardous Waste kdentification System _at Stores.

Whole Foods Market has| Ex. 4 CBI

to be sold at their Stores and determine if those products, if discarded by Whole

Foods Market. would be considered hazardous waste pursuant to RCRA (“RCRA

Htems™), Once the RCRA Htems are ident’iﬁed,é Ex. 4 CBl

17

ED_005188A_00000282-00017



10/18/2016 DRAFT CAFO sent to Whole Foods Market

Ex. 4 CBI

ltems are identified as being potentially flammable, toxic/corrosive, reactive, or

listed pursuant to RCRA, in the Stores” handheld terminal (or equivalent) and on
the product’s shelf label (each category designated by colory. To the extent these

RCRA Items become a waste (as the result of gxpiration, customer returns, apills

Ex. 4 CBI

y s

they become solid waste during the term of this CAFO and thereafler, to the

extent the law continues to identify these items as subject to the hazardous waste

requirements of RCRA EX. 4 CBI
Ex. 4 CBI

described in Attachment C of this CAFO.

h. Development and Implementation of Mandatory Hazardous Waste Training at

Stores for Retail Associates, Whole Foods Market has developed and

Ex. 4 CBI

18
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Ex. 4 CBI

tramning. Whole Foods Market's Hazardous Waste Management Trainings are

further described in Attachment D of this CAF(.

¢. Developmeniof EX. 4 CBIl Standard Operating Procedures Relating

to Hazardous Waste Management. In order to assist its Stores in the management

of various types of hazardous and universal waste, Whole Foods Market has

developed and implementedi  EX. 4 CBIl siandard operating procedures

for use by Retail Associates. These standard operating procedures are available
and accessible to Retail Associates through Whole Foods Market’s intranet

system. These procedures are further described in Attachment E of this CAFO.

<
a3

Whole Foods Market %Zmiilmplmmnttha, programs identified in Paragraphs 61

and 62 and the relevant él[:);;jmdic&éf}f"ihis CAFQ in all of its Stores located in the United States

and its territorics. This will advance compliance with environmental regulatory requirements,

including Whole Foods Market’s management of hazardous materials and hazardous waste and

reduction of waste gencrated from its Stores.
64.  Third Party Audit {To Be Discussed]
635, The Respondents must certify comphance to EPA with the appropriate
documentation to certify that they are complying with the requirements set forth in Paragraphs
above, within ninety {94 days of the schedule provided for completion in Appendix |

The certification and supporting documentation should be provided to:

19
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Greg Sullivan, Acting Division Director
Waste and Chemical Enforcement Division
Office of Civil Enforcement

{15, Environmental Protection Agency
1200 Pennsvivania Ave., N.W, (2249A)
Washington, DC 20460

66. Respondents shall be liable for stipulated penalties to the EPA, as specified
below, for failure to comply with the requirements of this CAFO, unless excused by EPA in its

sole discretion. Compliance by Respondents shall include the timely completion and submittal

of the RCRA Hazardous Item List, any reports, or q;‘i:nér;suhmis‘éiims required by this agreement
or any subsequent modification. Respondents mu;;;t p;l}" stipulated pénahics in the following
amounts for the following obligations in the amounts set forth below:

a.  for failure to timely xuhmli reports, plans, I}Qiiﬁca{ions, or gther submittals

required in this CAFO or its Appendices; or

o timely meet any deadlines set forth in the CAFO:

b. {or fatlure

Period of F sxliliujt: to Comply Penalty Per Violation Per Day
Ist through 7th day + LE100.00

&th through 2Istvdﬁzgy an $25().(]G
22nd through 30th day $300.00
Greater than 30 days 31,000

67. Respondents” failure to timely comiply with any requirement of this CAFO may
subject Respondent to a civil action pursuant to Section 3008(c) of RCRA, 42 U.5.C. § 6928(c),
to collect penalties for noncompliance with this CAFO.

68, Payment of stipulated penalties will not alter in any way Whole Foods Market's

obligation to comply with the requirements of this CAFO.
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69.  Nothing in this CAFO relieves Respondents from their obligation to comply with
all applicable federal, state, and local statutes and regulations, including Subtitle C requirements
at 40 C.F.R. Parts 260 through 279, and authorized state programs, at all Stores.

70. Nothing in this CAFO will require Respondents to meet more stringent
requirements contained in this CAFO in the event that the applicable law becomes less stringent.
Within sixty (60) days of Whole Foods Market providing writténv notice to EPA that applicable
requircments have been modified by issuance of any new EPA final regulation (as promulgated
in the Federal Register); policy or guidance governing hazardous waste management; upon EPA
approval or promulgation of new or revised waste management standa.;rés;;q; upon the issuance
of a permit that contains new requirements pertaining to W hole Foods Mafk‘éi*s operations,
Whole Foods Market may conform its practices to the less stringent obligations contained in the
applicable new regulation, policy, new or revised s.;tan;_ia;'dv or ﬁem‘nit,

X. PAYMENT OF CIVIL

72, . The parties agree that the payment of the civil penalty specified in Paragraph 69

resolves thééivii penalty liability for the violations alleged herein,

73, Respondents must pay the assessed civil penalty by either cashier’s check,
certified check, or wire transfer, made payvable to: Treasurer, United States of America.
Payment must be remitted in one of three (3) ways: regular U.S. Postal mail (ineluding certified
mail}, overnight mail, or wire transfer. For regular 1.8, Postal mail, U.S. Postal Service certified
mail, or U.S. Postal Service express mail, the check should be remitted to;

United States Environmental Protection Agency

Fines and Penalties
Cincinnati Finance Center
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1071872016 DRAFT CAFO sent to Whole Fonds Market

PO Box 9790077
§t. Louis, Missouri 63197-8000

For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check should be remitted
to

LS. Bank

Government Lockbox 979077
LS. EPA Fines and Penalties
1003 Convention Plaza
SL-MO-C2-GL

§t. Louis, Missouri 63101
Phone No, (314 423-1818

For wire transfer, the payment should be remitted to: £
Federal Reserve Bank of New York

ABA Routing Number; 021030004
Account Number: 68010727 =
SWIFT address: FRNYUS33
33 Liberty Street

New York, NY 10043

Field Tag 4200 of the Fedwire message should read: “D 68010727 Environmental
Protection As,.mu

The case name gmd dam nen’t ﬁumbu {In thu Mdtiw of Whale Foods Market Group, Inc., et. al.,

Pocket No. RCRA—HQQQ Z(B«w\_______} must be ciear y documented on or within Respondents’

chosen method of payment to ensure proper credit.

74. Res‘[ﬁéndem:s shall submit a copy of the payment to the following addresses:

U.S. Environmental Protection Agency
Clerk of the Board

Environmental Appeals Board

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washingion, D.C. 20460-0001

Laura Welles, Attorney-Advisor

Waste and Chemical Enforcement Division
Office of Civil Enforcement

115, Environmental Protection Agency

7
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1200 Pennsylvania Avenue, N.W. (MC 2249A)
Washington, D.C, 20460
73. Penalties paid pursuant to this CAFO are not deductible for federal purposes
under 26 US.C. § 162¢().
76, Pursuant to 31 11.8.C. § 3717 and 40 C.F R, § 13,11, unless otherwise prohibited

by law, EPA will assess interest and late payment penalties on debts owed to the United States

and a charge to cover the costs of processing and handling the delinquent claim. Interest on the
civil penalty assessed in this CAFO will begin to acerue thirty (303 days after the effective date

of the CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by

g

the respective due date. In accordance with 31 U.S.C. § 3717 and 40 (',?.'E'*‘.R...g:*b.i 1,
Respondents must pay the following amounts on any amount overdue:
a. Interest. Any unpaid portidn_cfa civil penalty must bear interest at the rate
established by the Secretary of the Treasury pursuant to 31 US.C. § 371 7a)(1).
Interest will therefore@;ggin to act:-ri;c on a civil penalty or stipulated penalty if it
“is not paid by the last datc reqai;'gdg Imumt will be assessed at the rate of the
United States Treasury tax and loan rate in accordance with 40 C.F.R. § 1311 {a)

b. Monthly Handline Charge. ‘Respondents must pay a late payment handling

charge of fiftcen ($15.00) on any late payment, with an additional charge of
$15.00 for each subsequent thirty {30} day period over which an unpaid balance
remains.

Non-payment Penalty. On any portion of a civil penalty more than ninety (90)

L]

days past due, Respondents must pay a non-payment penalty charge of six percent

{6%) per annum, which will acerue from the date the penalty payment became
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due and is not paid. 40 C.FR. § 13.11{c). This non-payment penalty charge is in
addition to charges which accrue or may accrue under subparagraphs (a) and (b).
X1 SUPPLEMENTAL ENVIRONMENTAL PROJECT(S)
Y. RESERVATION OF RIGHTS AND RELEASE
77, Notwithstanding any other provision of this CAFO, an enforcement action may be
authority, to address conditions that may present an imminent and substantial endangerment t@

human health or the environment.

78.  Complainant reserves the right to take enforcement action against Respondents
for any future violations of RCRA and the implementing regulations and to enforce the terms

and conditions of this CAFQ.

79, Except as expressly provided herein, nothing in this CAFO shall constitute or be

construed as a release from any civil or criminal claim, cause of action or demand in law or

equity for any hiability Respondents may have arising out of, or relating in any way to, the
storage, transportation, release, or disposal of any hazardous constituents, hazardous substances,
hazardous wastes, pollutants, or contaminants found at, taken to, or taken from the Respondents’

siores.

80.  EPA’sagreement not to sue of take administrative action against Whole Foods

Market as deseribed iﬁ* éélx*agraa;uih M is conditional upon the accuracy of Respondents’
representations to EPA related to the Findings of Fact and Conclusions of Law set forth in
Section VHI of this CAFO.

g1, Unless specifically alowed under the terms of this CAFQ, this CAF( may be
amended or modified only by written agreement executed by both the EPA and each

Respondent.

Tk
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82, [terms of agreement not to sue/take action - TBD]
XHI. DISPUTE RESOLUTION
§3.  The dispute resolution procedures of this Section shall be the exclusive
mechanism to resolve disputes arising under or with respect to this CAFQ.
84. H Respondents disagree, in whole or in part, with any decision by EPA under this

CAFO, Respondents shall notify EPA through the Chief of the Waste Enforcement Branch, and

the Parties must use their best efforts to informally and 10 g diazth resolve all disputes or
differences of opinion relating to this CAF(Q.

85,  Inthe event that the parties cannot resolve a dispute by inﬁ::sm_lai negotiations
under the preceding paragraph, Respondents may pursue the matter by subxﬁfﬁizzg its objection to
the Chief of the Waste Enforcement B}r&mh of EPA in writing. Respondents’ written objections
must set forth the specific points of the dispute, ihe‘rﬁa;sis for Réépandemg’ position and any
matters which it considers necessary for IEPE{‘S determination: -

86, Complainant and Respondents shall have thirty (30} days from receipt of
Respondents® written objections to attempt 1o resolve the dispuie through formal discussions.

BY. Within sixty (60) days of EPA’s receipt of Respondents” written objections, EPA,
through the Chief of the Waste Enforcement Branch of EPA, will provide to Respondents in
writing EPA’s decision on the pending dispute.

88, If Respondents disagree with the written decision, the Respondents may, within
thirty (30} days of receipt of the written decision, appeal to the Director, Waste and Chemical
Enforcement Division. Respondents® appeal must set forth the specific points of the dispute, the
basis for Respondents’ position and any matters which it considers necessary for EPA’s
determination. Within thirty (30) days of receipt of the appeal, the Director, Waste and Chemical

4y

Enforcement Divigion will issue a written decision.

25
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89. I Respondents disagree with the written decision of the Director, Waste and
Chemical Enforcement Division, within sixty (60) days of receipt of the Director’s decision,
Respondents may file an appeal of that decision with the Environmental Appeals Board
(“EAB™.

90.  The Parties may, by mutual written agreement, extend any of the time periods
provided for in the dispute resolution process.

X1V, FORCE MAJEURE

91. A “Force Majeure event” is any event beyond the control of Whole Foods Market,
its contractors, or any entity controlled by \}Jhc);lvg:;:?mds Market that delays the performance of
any obligation under this CAFO despite Whole Foods Market’s reasonable efforts to fulfill the
obligation. “Reasonable efforts” includes anticipating any potential Force Majeure event and

addressing the effects of any such event: (1) as it is occurring, and (2) alter it has ocewrred, such

that the delay is mininized (0 the greatest ex isonably possible.

92.  Whole Foods Market agrees to notify the United States by written notice as soon

m;-mﬁtilaiﬁf lhan?zhoura after the time Whole Foods Market first knew of any
event aif‘iﬁiéh;ﬂigl‘xt constitute a Force Majeure event. The written notice Whole Foods Market
submits pursuant to this Paragraph will indicate whether Whele Foods Market claims that the
delav should be excused due to a Foree Majeure event. The notice will describe the basis for
Whole Foods Market's contention that it experienced a Force Majeure delay, the anticipated
length of the delay, the cause or causes of the delay, the measures taken or to be taken 1o prevent
or minimize the delay, and the timetable by which those measures will be implemented. Whole
Foods Market agrees to adopt all reasonable measures to avoid or minimize such delay.

93, If the United States finds that a delay in performance is, or was, caused by a Foree

Majeure event, the United States agrees to extend the time for performance, in writing, for a

26
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period to compensate for the delay resulting from such event, and stipulated penalties will not be
due for such a period. In proceedings on any dispute regarding a delay in performance, Whole
Foods Market will have the burden of proving, by a preponderance of the evidence, that the
delay is, or was, caused by a Force Majeure event and that the amount of additional time
requested is necessary to compensate for that event,

64, An extension of one compliance date based on a particular event will not
automatically extend any other compliance date. Whole Foods Market will make an individual
showing of proof regarding the cause of each delayed incremental step or other requirement for
which an extension is sought.

XV. ()THER APPLICABLE LAWS

93, Al actions required to bétakeﬁ pursuant to this CAFQO shall be undertaken in
accordance with the requiremgnis of all a_ppli{:abie ‘ir:m;—:l state, 3‘11;,1 ‘”’Eederal laws and regulations.
necessary under such laws and regulations,

XVL NOTIFICATION

96. Uniess otherwise specified herein, whenever notice is required to be given,
whenever a report or other document is required to be forwarded by one party to another, or
whenever a submission or demonstration is requived to be made, it must be directed to the
individuals specified below at the addresses given, unless these individuals or their successors
give notice in writing to the other parties that another individual has been designated to receive
the communication:

Complainant:

Chief, Waste Enforcement Branch

Waste and Chemical Enforcement Division
{H¥ice of Civil Enforcement
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118, Environmental Protection Agency
1200 Pennsyivania Avenue, N.W, (MC 2249A)
&X«-’ ashington, D.C. 20460
Respondents:
THD
XVIL. SEVERABILITY
%7, 1tis the intent of the parties that the provisions dff"{hig CAFO are severable. Ifany
provision or authority of this CAFO or the application of this CAFO 1o any party or
gircumstances is held by any judicial or administrative authority to be invalid or unenforceable,
the application of such provisions to other parties or circumstances and the remainder of the

CAFO shall remain in force and shall not be affected thereby.

:: ;;é;;}?rm TERMINATION

98 Atsuchtimeas the Reap(mden% believe it has completed all of the requirements
of this CAFO, they may request that EPA wmur '&ﬁmtha—:r all of the requirements of this CAFO
have heen Satisﬁr;-zd. Such request must be in writing and shall provide the necessary
documentation 'm vesmbiish whether there hé&a‘jﬁém full compliance with the terms and conditions
of this CAFO. EPA will respond to said request in writing within ninety (80} days of receipt of
the request. Thwﬁﬂl(} shall terminate v.hm all actions required to be taken by this CAFO have
been completed, aﬁgﬁ;ﬂm R_es;p(m&%ms have been notified by the EPA in writing that this CAFO
has been satisfied and terzﬁiﬁi‘ié&i.

XiX. EFFECTIVE DATE

99,  This CAFO is effective upon the filing of the Final Order, 40 C.F.R. § 223 1{b).
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AGREED AND CONSENTED TO:

FOR COMPLAINANT:

Date:
Greg Sullivan, Acting Director
Waste and Chemical Enforcement Dhvision
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
Drate:

(Counsel for Complainant)
Waste and Chemical Enforcement Division
- Office of Civil Enforcement
= Office of Enforcemient and Compliance Assurance
~ United States Environmental Protection Agency
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FOR RESPONDENT WHOLE FOODS MARKET GROUP, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET CALIFORNIA, INC.

Date:

FOR RESPONDENT MRS, GOOCH'S FOOD MARKETS, INC:

Diates

FOR RESPONDENT WHOLE FOODS MARKET PACIFIC NORTHWEST, INC..

Date:

FOR RESPONDENT WH OLE FO ODS MARKET ROCKY MOUNTAIN/SOUTHWEST, L.

Date:

FOR RESPONDENT WHOLE FOODS MARKET SERVICES, INC..

Plate:
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